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IN THE MATTER OF: 

Ward Transfonner Superfund Site 
Raleigh, Wake County, North Carolina 

New Southem of Rocky Mount, 
Settling Party 

SETTLEMENT AGREEMENT 

U.S. EPA Region 4 

CERCLA Docket No. 04-2010-3777 

122(h)(1) OF CERCLA 

42 U.S.C. § 9622(h)(1) 

I. JURISDICTION 

1. This Settlement Agreement is entered into pursuant to the authority vested in the 
Administrator of the U.S. Environmental Protection Agency ("EPA") by Section 122(h)(1) of the 
Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended 
("CERCLA"), 42 U.S.C. § 9622(h)(1), which authority has been delegated to die Regional 
Administrators ofthe EPA by EPA Delegation No. 14-14-D and redelegated from the Regional 
Administrator through the Director ofthe Superfund Division (formerly the Waste Management 
Division), through the Associate Division Director for the Office of Superfund and Emergency 
Response, to the Chief of the Superfund Enforcement and Information Managenient Branch by 
EPA Regional Delegafion No. 14-14-D. This Settlement Agreement is also entered into pursuant 
to the authority ofthe Attorney General ofthe United States to compromise and settle claims of 
the Lfnited States, which authority, in the circumstances ofthis settlement, has been delegated to 
the Assistant Attomey General ofthe U.S. Department of Jusfice's Environment and Natural 
Resources Division. 

2. This Settlement Agreement is made and entered into by EPA and New Southem of 
Rocky Mount ("Settling Party"). Setfiing Party consents to and will not contest the authority of 
the United States to enter into this Setfiement Agreement or to implement or enforce its temis. 

II. BACKGROUND 

3. This Settlement Agreement concems the Ward Transformer Superfund Site ("Site") 
located in Raleigh, Wake County, North Carolina. EPA alleges that the Site is a facility as 
defined by Section 101(9) of CERCLA, 42 U.S.C. § 9601(9). 

4. In response to the release or fiireatened release ofhazardous substances at or from the 
Site, EPA undertook response actions at the Site pursuant to Section 104 of CERCLA, 42 U.S.C. 
§ 9604, and will undertake additional response actions in the future. The Site was added to the 
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National Priorities List on Apnl 30, 2003. From Apnl 2003 to Apnl 2007, EPA conducted a 
phased remedial investigation (RI) and feasibility study (FS) for the Site. In September 2005, 
EPA entered into an Administrative Settlement Agreement and Order on Consent with a group of 
Potentially Responsible Parties (PRPs) for the performance of a time-critical removal action at 
the Site and the reimbursement of past response costs. The removal action included 
contaminated soil/sediment removal at the Ward Transfomier facility and some immediately 
surrounding areas, including Reach A. "Reach A" is the section ofthe unnamed tributary to 
Little Brier Creek that starts at the Ward Transfomier facility stomi water treatment plant outfall 
and continues west-southwesterly for approximately 2,100 ft (0.4 mile) before entering the first 
culvert beneath the first 1-540 crossing. On September 29, 2008, a Record of Decision (ROD) 
was issued for Operating Unit 1 ("OUl"), which includes the areas downgradient from the Ward 
Transfonner facility as described in the ROD including; Reaches B, C, and D; Brier Creek 
Reservoir; Brier Creek; Lake Crabtree; and Lower Crabtree Creek. "Reach B" is the section of 
the unnamed tributary to Little Brier Creek, downstream ofthe Ward Transformer facility, 
starting at the exit ofthe culvert on the west side of 1-540, and continuing west-southwesterly for 
approximately 1,500 ft (0.3 mile) before entering a culvert beneath the Lumley Road crossing. 
"Reach C" is the section ofthe unnamed tributary to Little Brier Creek that starts from the 
tenninus of Reach B and continues south-southwesterly for approximately 2,100 ft (0.4 mile) to 
its confluence with Little Brier Creek proper and a culvert beneath the second 1-540 crossing. 
"Reach D" is the secfion of Little Brier Creek that starts at the exit ofthe culvert beneath the 
second 1-540 crossing and continues southerly for approximately 4,200 ft (0.8 mile) to its mouth 
at Brier Creek Reservoir, located in the vicinity ofthe culverts beneath the Globe Road crossing. 
Further investigation ofthe nature and extent ofthe contamination for all media at or from 
Operable Unit 2 (0U2) as well as an evaluafion of cleanup opfions that may be needed for 0U2 
is necessary. OU2 includes the Ward Transformer facility, certain parcels adjacent to the 
facility, and nearby drainage pathways upgradient of Reach B. 

5. In performing response action at the Site, EPA has incuned response costs and will 
incur additional response costs in die future. 

6. EPA alleges that Settling Party is a responsible party pursuant to Section 107(a) of 
CERCLA, 42 U.S.C. § 9607(a), and is jointly and severally liable for response costs incuned and 
to be incurred at the Site. 

7. EPA has reviewed the Financial Infomiation submitted by Settling Party to detemiine 
whether Settling Party is financially able to pay response costs incurred and to be incurred at the 
Site. Based upon this Financial Information, EPA has determined that Settling Party has limited 
fmancial ability to pay for response costs incurred and to be incuned at the Site. 

8. EPA and Settling Party recognize that this Settlement Agreement has been negotiated 
in good faith and that tliis Settlement Agreement is entered into without the admission or 
adjudication of any issue of fact or law. The acfions undertaken by Settling Party in accordance 
with this Settlement Agreement do not consfitute an admission of any liability. Settling Party 
does not admit, and retains the riglit lo controvert in any subsequent proceedings other than 



proceedings to implement or enforce this Settlement Agreement, the validity ofthe facts or 
allegations contained in this Section. 

HI. PARTIES BOUND 

9. This Settlement Agreement shall be binding upon EPA and upon Settling Party and its 
successors and assigns. Aiiy change in ownership or corporate or other legal status of Settling 
Party, including but not limited to any transfer of assets or real or personal property, shall m no 
way alter Settling Party's responsibilifies under this Settlement Agreement. Each signatory to 
this Settlement Agreement certifies that he or she is authorized to enter into the terms and 
conditions ofthis Settlement Agreement and to bind legally the party represented by him or her. 

TV. STATEMENT OF PURPOSE 

10. By entering into this Settlement Agreement, the mutual objecfive ofthe Parties is to 
avoid difficult and prolonged lifigation by allowing Settling Party to make a cash payment to 
address its alleged civil hability for the Site as provided in the Covenant Not to Sue by EPA in 
Section VIII, subject to the Reservafions of Rights by EPA in Section IX. 

V. DEHNITIONS 

11. Unless otherwise expressly provided herein, terms used in this Settlement Agreement 
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the 
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are 
used in this Settlement Agreement or in any appendix attached hereto, the following definifions 
shall apply: 

a. "Best Efforts to Sell" shall mean taking all actions reasonably necessary to 
facilitate the sale ofthe Property in a commercially reasonable maimer, including, but not limited 
to, listing the Property with a broker or agent who deals with commercial and/or industrial 
property and instmcting the broker/agent to advertise the Property for sale on at least a monthly 
basis in a real estate publication or newspaper of general circulation covering the region where 
the Property is located; provided, however, that "Best Efforts to Sell" shall not require the 
Settling Party to sell the Property on anything but an AS Is basis without warranties. 

b. "CERCLA" shall mean the Comprehensive Environmental Response, 
Compensafion, and Liability Act of 1980, as amended, 42 U.S.C. § 9601, et seq. 

c. "Day" shall mean a calendar day. In computing any period of time under this 
Settlement Agreement, where the last day would fall on a Saturday, Sunday, or federal holiday, 
the penod shall mn until the close of business ofthe next working day. 

d. "Effective Date" shall mean the effective date ofthis Settlement Agreement as 
provided in Section XVI. 



e. "EPA" shall mean the United States Environmental Protection Agency and any 
successor departments, agencies, or instmmentalities ofthe United States. 

f "Fair Market Value" shall mean the price at which the Property would change 
hands between a willing buyer and a willing seller under actual market conditions, neither being 
under any compulsion to buy or to sell and both having reasonable knowledge of relevant facts. 

g. "Financial Information" shall mean those financial documents idenfified in 
Appendix B. 

h. "Interest" shall mean interest at the rate specified for interest on investments of 
the Hazardous Substance Superfimd established by 26 U.S.C. § 9507, compounded on October 1 
of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest shall be the 
rate in effect at the time the interest accmes. The rate of interest is subject to change on October 
1 of each year. 

i. "Net Sales Proceeds" shall mean the total value of all considerafion received by 
Settling Party from the sale or auction ofthe Property less the costs to maintain, market, and sell 
or auction the Property, up to 10% ofthe sales price. Costs incurred to maintain, market, and sell 
or aucfion the Property include appraisal costs, closing costs (limited to those costs reasonably 
incurred and actually paid by Settling Party associated with the sale), federal and state taxes 
owed on the proceeds, real estate commissions, and reasonable attorneys' fees. Settling Party 
shall provide EPA with documentation sufficient to show the total value of all considerafion 
received by Settling Party for the sale, as well as documentation itemizing the costs to maintain, 
market, and sell or auction the Property. 

j . "Paragraph" shall mean a portion ofthis Settlement Agreement idenfified by an 
Arabic numeral or a lower case letter. 

k. "Parties" shall mean EPA and Settling Party. 

I. "Property" shall mean property located at 600 Wilkinson Street, Rocky Mount, 
North Carolina, which is owned by the Settling Party and is not part ofthe Site. It is generally 
depicted in the map in Appendix C and legally described in Appendix D. 

m. "RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 
6901, et seq. (also known as the Resource Conservation and Recovery Act). 

n. "Secfion" shall mean a portion ofthis Settlement Agreement idenfified by a 
Roman numeral. 

0. "Settlement Agreement" shall mean this Settlement Agreement and any 
attached appendices. In the event of conflict between this Settlement Agreement and any 
appendix, the Settlement Agreement shall control. 



p. "Setfiing Party" shall mean New Southem of Rocky Mount. 

q. "Site" shall mean the Ward Transformer Superftind Site located in Raleigh, 
Wake County, North Carolina. The Site includes the Ward Transformer facility, certain parcels 
adjacent to the facility, and nearby drainage pathways, as well as the areas downgradient from 
the Ward Transfonner facility as described in the ROD, and is generally depicted on the map 
attached as Appendix A. 

r "United States" shall mean the United States of/Vmerica, including its 
departments, agencies, and instmmentalities. 

VI. PAYMENT OF RESPONSE COSTS 

12. Within 30 days ofthe Effecfive Date, Settling Party shall obtain an accurate, 
complete, and impartial appraisal ofthe Property's Fair Market Value, which shall be considered 
a cost to market and sell the Property. The appraisal shall be prepared by a North Carolina 
licensed and certified commercial real estate appraiser in compliance with the Uniform Standards 
of Professional Appraisal Practice as promulgated by the Appraisal Standards Board who has no 
affiliation with or any relafion to any Settling Party. The appraisal shall be subject to approval 
by EPA, which approval will not be unreasonably withheld. 

13. Settling Party shall undertake Best Efforts to Sell the Property within two years of 
the Effective Date and shall pay the Net Sales Proceeds to EPA, under the following terms and 
conditions: 

a) Within 60 days after the Effective Date, Settling Party shall submit to EPA 
informafion documenfing the Best Efforts to Sell the Property. This information shall be sent, 
retum receipt requested, to the EPA attomey listed in Secfion XIII (Nofices and Submissions). 
Settling Party shall thereafter submit an update documenting the continuing Best Efforts to Sell 
the Property every three months, with the first update due five months from the Effective Date. 

b) Settling Party shall nofify EPA in writing within three business days of receipt 
of any written offers to purchase the Property or a portion thereof Settling Party shall at that 
fime provide EPA with a copy ofthe offer. If the amount ofthe offer is equal to or greater than 
the appraised Fair Market Value approved by EPA, and if the offer does not contain 
unreasonable contingencies or terms including, without limitation, a requirement to sell the 
Property on anything other than an As Is no wananty basis, then Settling Party shall sell the 
Property. If the amount ofthe offer is below the appraised Fair Market Value approved by EPA, 
the decision to sell the Property is in EPA's sole discretion. 

c) Settling Party shall notify EPA ofthe completion ofthe sale within 10 days of 
the date of closing or auction and shall include with such nofification a copy ofthe closing 
binder, including final executed documentation fbr the conveyance and a work sheet setting forth 
the Net Sales Proceeds and the amount payable to EPA. 



d) If the Property is not sold within two years ofthe Effective Date, Settling 
Party shall sell the Property at a public aucfion. The aucfioneer must be a professional, 
commercial auctioneer. If a party who has an affiliafion with or relafion to any Settling Party 
bids on the Property, then the minimum bid price shall be the appraised Fair Market Value 
approved by EPA. 

e) Settling Party shall pay EPA the Net Sales Proceeds from the sale ofthe 
Property within 15 days ofthe closing date or auction date. Payment by Setfiing Party shall be 
made by Fedwire Electtonic Funds Transfer to; 

Federal Reserve Bank of New York 
ABA = 021030004 
Account = 68010727 
SWIFT address = FRNYUS33 
33 Liberty Stteet 
New York N^-' 10045 
Field Tag 4200 ofthe Fedwire message should read "D 68010727 Environmental 
Protection Agency" 

Payment shall be accompanied by a statement identifying Settling Party's name and address, the 
Site name, the EPA Region and Site/Spill LD # A4S4, and the EPA docket number for this 
acfion. 

At the tune of payment. Settling Party shall also send notice that payment has been made to EPA 
in accordance with Secfion Xlll (Notices and Submissions), and to the EPA Cincinnati Finance 
Office by email at acctsreceivable.cinwd(fl),epa.KOv, or by mail to: 

EPA Cincinnati Finance Office 
26 Martin Luther King Drive 
Cinciimati, Ohio 45268 

Such notice shall reference the EPA Region and Site/Spill ID # A4S4 and the EPA docket 
number for this action. 

14. In the event of a foreclosure or fransfer by deed or other assignment in lieu of 
foreclosure. Settling Party shall pay EPA the total amount of consideration received by Settling 
Party within 15 days of receipt. PajTiient by Settling Party shall be made by EFT in accordance 
with cunent EFT procedures to be provided to Settling Party by EPA Region 4 and shall be 
accompanied by a stateinent identifying Settling Party's name and address, the Site name, the 
EPA Region and Site/Spill ID # A4S4, and the EPA docket number for this action. At the time 
of payment. Settling Party shall also send notice that payment has been made to EPA in 
accordance with Section XIII (Notices and Submissions). Such notice shall reference the EPA 
Region and Site/Spill LD # A4S4 and the EPA docket nuniber for this action. 



15. The total amount to be paid by Settling Party pursuant to Paragraph 13 or 14 shall be 
deposited by EPA in the Ward Transformer Superfund Site Special Account within the EPA 
Hazardous Substance Superfund to be retained and used to conduct or finance response actions at 
or in connection with the Site, or to be transferred by EPA to the EPA Hazardous Substance 
Superftind. 

VII. FAILURE TO COMPLY WITH SETTLEMENT AGREEMENT 

16. Interest on Late Payments. If Settling Party fails to make any payment required by 
Paragraph 13 or 14 by the required due date. Interest shall continue to accme on the unpaid 
balance through the date of payment. 

17. Stipulated Penalty. 

a. If any amounts due under Paragraph 13 or 14 are not paid by the required date. 
Settling Party shall be in violation ofthis Settlement Agreement and shall pay to EPA, as a 
stipulated penalty, in addition to the Interest required by Paragraph 16, $750 per violation per 
day that such payment is late. If Settling Party does not comply with any other obligations of 
Paragraph 13, Settling Party shall be in violation ofthis Settlement Agreement and shall pay to 
EPA, as a stipulated penalty, $500 per violation per day of such noncompliance. 

b. Stipulated penalties are due and payable within 30 days ofthe date of demand 
for payment ofthe penalties by EPA. All payments to EPA under this Paragraph shall be 
identified as "stipulated penalties" and shall be made by certified or cashier's check made 
payable to "EPA Hazardous Substance Superfund." The check, or a letter accompanying the 
check, shall reference the name and address of Settling Party, the Site name, the EPA Region and 
Site/Spill ID # A4S4, and the EPA docket nuniber for this action, and shall be sent to; 

US Environmental Protection Agency 
Superfiind Payments 
Cincinnati Finance Center 
PO Box 979076 
St. Louis, MO 63197-9000 

c. At the time of each payment. Settling Party shall send notice that such payment 
has been made to EPA in accordance with Section Xlll (Notices and Submissions). Such notice 
shall identify the Region and Site-Spill LD # A4S4 and the EPA Docket Number for this acfion. 

d. Penalfies shall accme as provided above regardless of whether EPA has 
nofified Settling Party ofthe violatton or made a demand for paymenf but need only be paid 
upon demand. All penalties shall begin to accme on the day after payment or pertbmiance is due 
and shall confinue to accrue through the date of payment or the final day of correcfion ofthe 
noncompliance or completion ofthe acfivity. Notliing herein shall prevent the simultaneous 
accmal of separate penalties for separate violations ofthis Settlement .Agreement. 
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18. hi addition to the Interest and Stipulated Penalty payments required by tliis Section 
and any other remedies or sanctions available to the United States by virtue of Setfiing Party's 
failure to comply with the requirements ofthis Settlement Agreement, if Settling Party fails or 
refu.ses to comply with any term or condition ofthis Settlement Agreement, it shall be subject to 
enforcement acfion pursuant to Section 122(h)(3) of CERCLA, 42 U.S.C. § 9622(h)(3). If the 
United States brings an action to enforce this Settlement Agreement, the noncompliant Settling 
Party shall reimburse the United States for all costs of such action, including but not limited to 
costs of attomey fime. 

19. Notwithstanding any other provision ofthis Section, EPA may, in its unreviewable 
discretion, waive payment of any portion ofthe sfipulated penalties that have accmed pursuant to 
this Settlement Agreement. Settling Party's payment of sfipulated penalties shall not excuse 
Settling Party from payment as required by Paragraph 13 or 14 or from performance of any other 
requirements ofthis Settlement Agreement. 

VIII. COVENANT NOT TO SUE BY EPA 

20. hi considerafion ofthe actions that will be performed and the payments that will be 
made by Settling Party under the tenns ofthis Setfiement Agreement, and except as specifically 
provided in Section IX (Reservations of Rights by EPA), EPA covenants not to sue or to take 
admmisttafive acfion against Settling Party pursuant to Secfions 106 and 107(a) of CERCLA, 42 
U.S.C. §§ 9606 and 9607(a), with regard to the Site. With respect to present and future liability, 
this covenant shall take effect upon receipt by EPA of all amounts required by Secfion VI 
(Payment of Response Costs) and any amount due under Section VII (Failure to Comply with 
Settlement Agreement). TTiis covenant not to sue is conditioned upon the satisfactory 
performance by Setfiing Party of its obligations under tliis Settlement Agreement. This covenant 
not to sue is also condifioned upon the veracity and completeness ofthe Financial Information 
provided to EPA by Settling Party. If the Financial biformation is subsequently determined by 
EPA to be false or, in any material respect, inaccurate, Settling Party shall forfeit all payments 
made pursuant to this Settlement Agreement and the covenant not to sue shall be null and void. 
Such forfeiture shall not constitute liquidated damages and shall not in any way foreclose EPA's 
riglit to pursue any other causes of action arising from Settling Party's false or materially 
inaccurate infonnation. This covenant not to sue extends only to Settling Party and does not 
extend to any other person. 

IX. RESERVATIONS OF RIGHTS BY EPA 

21. EPA reserves, and this Settlement Agreement is without prejudice to, all rights 
against Settling Party with respect to all matters not expressly included witliin the Covenant Not 
to Sue by EPA in Paragraph 20. Nohvithstanding any other provision ofthis Settlement 
Agreement, EPA reserves all rights against Settling Party with respect to: 



Agreement; 
a. liability for failure of Settling Party to meet a requirement ofthis Settlement 

b. criminal liability; 

c. liability for damages for injury to, destmction of, or loss of natural resources, 
and fbr the costs of any natural resource damage assessments; 

d. liability, based upon Settling Party's ownership or operation ofthe Site, or 
upon Settling Party's transportation, treatment, storage, or disposal, or the arrangement for the 
transportation, treatment, storage, or disposal, of a hazardous substance or a solid waste at or in 
connection with the Site, after signature ofthis Settlement Agreement by Settling Party; and 

e. liability arising from the past, present, or future disposal, release or threat of 
release of a hazardous substance, pollutant, or contaminant outside ofthe Site. 

22. Notwithstanding any other provision ofthis Settlement Agreement, EPA reserves, 
and this Settlement Agreement is without prejudice to, the right to reinsfitute or reopen this 
action, or to commence a new action seeking relief other than as provided in this Settlement 
Agreement, if the Financial biformation provided by Settling Party, or the financial certificafion 
made by Settling Party in Paragraph 31(b), is false or, in any material respect, inaccurate. 

23. Nothing in this Settlement Agreement is intended to be nor shall it be constmed as a 
release, covenant not to sue, or compromise of any claim or cause of action, administrative or 
judicial, civil or criminal, past or future, in law or in equity, which EPA may have against any 
person, firm, corporation or other entity not a signatory to this Settlement Agreement. 

X. COVENANT NOT TO SUE BY SETTLING PARTY 

24. Settling Party agrees not to assert any claims or causes of action against the United 
States, or its contractors or employees, with respect to the Site or this Settlement Agreement, 
including but not limited to; 

a. any direct or indirect claim for reimbursement from the EPA Hazardous 
Substance Superfiind established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107, 111, 
112, or 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other 
provision of law; 

b. any claim arising out of response actions at or in connection with the Site, 
including any claim under the United States Constitution, the North Carolina Constitution, the 
Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, 
or at common law; or 



c. any claim against the United States pursuant to Sections 107 and 113 of 
CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Site. Except as provided in Paragraph 26 
(Waiver of Claims) and Paragraph 29 (Waiver of Claim-Splitting Defenses), these covenants not 
to sue shall not apply in the event the United States brings a cause of action or issues an order 
pursuant to the reservations set forth in Paragraph 21(c) - (e), but only to the extent that Settling 
Party's claims arise from the same response action or response costs that the United States is 
seeking pursuant to the applicable reservation. 

25. Nothing in this Settlement Agreement shall be deemed to constitute approval or 
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 
40 C.F.R. 300.700(d). 

26. Settling Party agrees not to assert any claims or causes of action that it may have fbr 
all matters relafing to the Site (including but not limited to claims or causes of acfion under 
Sections 107(a) and 113 of CERCLA) against any other person. This waiver shall not apply with 
respect to any defense, claim, or cause of action that Settling Party may have against any person 
if such person asserts a claim or cause of acfion relating to the Site against such Settling Party. 

XI. EFFECT OF SETTLEMENT/CONTRIBUTION 

27. Except as provided in Paragraph 26, nothing in this Settlement Agreement shall be 
constmed to create any rights in, or grant any cause of action to, any person not a Party to this 
Settlement Agreement. Except as provided in Paragraph 26, each ofthe Parties expressly 
reserves any and all rights (including but not limited to, pursuant to Section 113 of CERCLA, 42 
U.S.C. § 9613), defenses, claims, demands, and causes of action that each Party may have with 
respect to any matter, transaction, or occunence relafing in any way to the Site against any 
person not a Party hereto. Nothing in this Settlement Agreement diminishes the right ofthe 
United States, pursuant to Secfion^l 13(f)(2) and (3) of CERCLA, 42 U.S.C. §9613(f)(2)- (3), to 
pursue any such persons to obtain additional response costs or response action and to enter into 
settlements that give rise to contribufion protection pursuant to Section 113(f)(2). 

28. The Parties agree that tliis Settlement Agreement constitutes an administtative 
settlement for purposes of Sections 113(f)(2) and 122(h)(4) of CERCLA, 42 U.S.C. §§ 
9613(f)(2) and 9622(h)(4), and that Settling Party is entified, as ofthe Effective Date, to 
protection from contribution acfions or claims as provided by Secfions 113(f)(2) and 122(h)(4) of 
CERCLA, 42 U.S.C. §§ 9613(f)(2) and 9622(h)(4), or as may be otherwise provided by law, for 
"matters addressed" in this Settlement Agreement. The "matters addressed" in tliis Settlement 
Agreement are all response actions taken or to be taken and all response costs incuned or to be 
incurred, at or in connection with the Site, by the United States or any other person, except for 
the State; provided, however, that if the United States exercises rights under the reservafions in 
Section VIII (Covenant Not to Sue by EPA), other than in Paragraphs 21(a) (claims for failure to 
meet a requirement ofthis settlement) or 21(b) (criminal liability), the "matters addressed" in 
this Settlement Agreement will no longer include those response costs or response acfions that 
are within the scope ofthe exercised reservation. In the event that Settling Party's waiver of 



claims becomes inapplicable in accordance with Paragraph 26, the Parties further agree that this 
Settlement Agreement constitutes an administrative settlement pursuant to which Settling Party 
has resolved its liability to the United States, as ofthe Effecfive Date, for purposes of Section 
113(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(f)(3)(B), for "matters addressed" as defined above. 

29. In any subsequent administrafive or judicial proceeding inifiated by the United States 
for injuncfive relief, recovery of response costs, or other relief relafing to the Site, Settling Party 
shall not assert, and may not maintain, any defense or claim based upon the principles of waiver, 
res judicata, collateral estoppel, issue preclusion, claim-splitting, or other defenses based upon 
any contenfion that the claims raised by the United States in the subsequent proceeding were or 
should have been addressed in this Settlement Agreement; provided, however, that nothing in 
this Paragraph affects the enforceability ofthe Covenant Not to Sue by EPA set forth in Section 
VIII. 

30. Settling Party shall, with respect to any suit or claim brought against them for matters 
related to this Settlement Agreement, notify in writing the United States within ten days of 
service ofthe complaint on Settling Party. Ln addifion. Settling Party shall notify the United 
States within ten days of service or receipt of any Motion for Summary Judgment and within ten 
days of receipt of any order from a court setting a case for trial. 

XII. CERTIFICATION 

31. Settling Party hereby certifies that, to the best of its knowledge and belief, after 
thorough inquiry, it has: 

a. not altered, mutilated, discarded, destroyed or otherwise disposed of any 
records, reports, or informafion relating to its potential liability regarding the Site since 
notificafion of potential liability by the United States or the state or the filing of a suit against it 
regarding the Site and that it has fully complied with any and all EPA risquests for documents or 
infonnation regarding the Site and Settling Party's financial circumstances pursuant to Secfions 
104(e) and 122^) of CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e), or Section 3007 of RCRA, 42 
U.S.C. § 6927; 

b. submitted to EPA Financial Information that fairly, accurately, and materially 
sets forth its financial circumstances, and that those circumstances have not materially changed 
between the time the Financial Information was submitted to EPA and the time Settling Party 
executes this Settlement Agreement; and 

c. fully disclosed the existence of any insurance policies that may cover claims 
relafing to cleanup ofthe Site. 
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XIII. NOTICES AND SUBMISSIONS 

32. Whenever, under the terms ofthis Settlement Agreement, notice is required to be 
given or a document is required to be sent by one Party to another, it shall be directed to fiie 
individuals at the addresses specified below, unless those individuals or their successors give 
nofice of a change to the other Party in writing. Written nofice as specified herein shall 
constitute complete satisfaction of any written notice requirement ofthis Settlement Agreement 
with respect to EPA and Settling Party. 

As to EPA; 

Matthew Hicks 
Associate Regional Counsel 
United States Environmental Protection Agency, Region 4 
61 Forsyth Stteet, S.W. 
Atlanta, Georgia 30303 

Paula V. Painter 
Superfiind Enforcement and Information Management Branch 
United States Environmental Protection Agency, Region 4 
61 Forsyth Street, S.W. 
Atlanta, Georgia 30303 

As to Settling Party; 

John Butler 
Parker Poe 
Wachovia Capitol Center 
150 FayetteviUe Street 
Suite 1400 
Raleigh, North Carolina 27601 

XIV. INTEGRATION/APPENDICES 

33. This Settlement Agreement and its appendices constitute the final, complete and 
exclusive agreement and understanding between the Parties with respect to the settlement 
embodied in this Settlement Agreement. The Parties acknowledge that there are no 
representafions, agreements, or understandings relating to the settlement other than those 
expressly contained in this Settlement Agreement. The following appendices are attached to and 
incorporated into this Settlement Agreement: 

Appendix A is a map generally depicfing the Site. 
Appendix B is a list ofthe financial documents submitted to EPA by Settling Party. 
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.\ppendix C is a map generally depicting the Property owned by Settling Party. 
Appendix D is the legal description ofthe Property owned by Settling Party. 

XV. PUBLIC COMMENT 

34. This Settlement Agreement shall be subject to a public comment period of not less 
than 30 days pursuant to Section 122(i) of CERCLA, 42 U.S.C. § 9622(i). In accordance with 
Section 122(i)(3) of CERCLA, the United States may modify or withdraw its con.sent to this 
Settlement Agreement if comments received disclose facts or considerations vvhich indicate that 
this Settlement Agreement is inappropriate, improper, or inadequate. 

XVI. EFFECTIVE DATE 

35. The Effective Date ofthis Settlement Agreement shall be the date upon which EPA 
issues written notice that the public coiimient period pursuant to Paragraph 34 has closed and 
that comments received, if any, do not require modification of or withdrawal by the United 
States from this Settlement Agreement. 

IT IS SO AGREED; 

New Southern of Rockv Mount. 

By: ^ZTTyJaJpZLy^ ^FidyUty ,̂ ^ >̂ ^ 
[Nani] / . ' [Date] 

\Kxy)7L7 
Titk 

U.S. EruiTD|nnientaLProtection Agency 

^7C777YY 
Anita L. Davis [Date] 
Chief, Superfund Enforcement and Information Management Section 
Superfund Division 
U.S. Environmental Protection Agency, Region 4 
61 ForsNlh Street, S.W. 
Atlanta. Georeia 30303 

file:///ppendix


U.S. Departmentxif Jusfice 

By; 
Robert" 
Acting Assistant Attomey General 
Environment and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 
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Appendix A: Site Map 
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Appendix B: List of Financial Documents 

1. 1120 hicome Tax Rettims for 2003 - 2007 
2. Financial Statement of Corporate Debtor 



Appendix C: Property Map 
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Appendix D: Legal Description of Property 

Being a tract or parcel lying in Rocky Mount, Nash County, North Carolina and more particularly 
described as follows: 

BEGINNING at the point of intersection ofthe northem property line ofthe property now or formerly 
belonging to Viola S. Shine, and Ruth S. Thome with the eastem right-of-way line of Tillery Street, all as 
shown on that certain plat refereed to hereinafter: thence from said point of beginning, with the eastem 
right-of-way line of Tillery Street N23°35' E 131.9 feet to the point of intersection of eastem right-of-way 
line of Tillery Street with the southem right-of-way line of Earl Street, comer; thence following Earl 
Stteet in a northeasterly direction the follow courses and distances: N 66°59' E 330.73 feet, North 76°45 
E 207.1 feet and N 72°08' E 198.15 feet to an iron stake on or near the southem right-of-way line of Earl 
Street, comer with property now or formerly owned by R. J. Thompson; thence with the westem property 
line of property now or formerly belonging R.J. Thompson and continuing with the westem property line 
of property now or formerly belonging to L.L. Pullen, S 28° 47' E 368.61 feet to an iron stake in the 
northem right-of-way line of Wilkinson Street; comer with property now or formerly belonging to L.L. 
Pullen; thence following Wilkinson Street in a westerly direction the following courses and distances: 
S63''22' W 14 feet, N 87°29' W 64.68 feet and S87°38' W 110.47 feet to an iron stake at or near die 
concrete curb line of Wilkinson Street, comer; thence with the tenninus of WUkinson Street and 
continuing with the westem property line of property of Rocky Mount Cord Company and property of 
Pearsall Oil & Fuel Co., Inc., S 02°34' W 461.88 feet to an iron stake located widiin the bounds of a 
Seaboard Coast Line Railroad spur track; thence continuing with the property line of Pearsall Oil & Fuel 
Co., Inc. and the property line of property now owned by Walter T. Mears (formerly known as S. P. 
Joyner Estate lots) the following courses and distances: S3r27 ' W 69.6 feet and S24°57' W 135.37 feet 
to an iron stake, comer with Walter T. Mears property; thence with the northem property line ofthe 
Waher T. Mears property, N46°33' W 170.6 feet to an iron stake located in a ditch, comer with Walter T. 
Mears; thence following said ditch in a northerly direction with the eastem property lines of lots now or 
formerly owned by Frank Cobb, James Cobb and James Knight, N19°45' E 170.5 feet to an iron stake in 
the bounds of a Seaboard Coast Line Railroad spur track, comer; thence following said spur track and 
with the northeastern property line of property now or formerly belonging to Hattie and Sally Carvey and 
property now or formerly belonging to Maggie Banks, the following courses and distances: N32°44 W 
98.5 feet and N29°14' W 98.5 feet to an iron stake in the bounds of said spur track, comer with the 
property now or fonnerly belonging to Maggie Banks; thence with a ditch and the northem property line 
of property now or formerly belonging to Maggie Banks and with the northem tenninus of Howell Street 
and the northem property lines of properties now or formerly belonging to Edison Thomas; James Taylor, 
Mary L. Smith, John A. Wilkins, Lucinda E. Stt-oud and Viola S. Shine and Rudi S. Thome, N 69°35' W 
485.8 feet to the place of Beginning, and being a tract or parcel of land lying to the south of Earl Stteet 
and on both sides of a Seaboard Coast Line Railroad spur ttack running in a generally south to north 
direction through said tract or parcel of land, all as shown on that certain plat entitled "Southem of Rocky 
Mount, Inc." dated November 6, 1981 and prepared by Gay-Jarvis Associated, Engineers, Planners, 
Surveyors, Rocky Mount, N.C, which plat reference is made for a more particular description 




